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In Re;354 ESupp.2d I & H ^MUXAK) CA 03-2007 
173 F, Supp.2d35 (EGS) CA 01-0010 



JURISDICTION 

FIRST Amendment, United States Constitution. . ..( in pertinent part ) ** or the right of the 
people peaceably to assemble, and to petition the Government for redress of grievances." 

28 USC 2241 POWER TO GRANT WRIT; 

u (a) Writs of habeas corpus may be granted by the Supreme Court, any 
justice thereof the district courts and any circuit judge within their 
respective jurisdictions. The order of a circuit judge shall be entered 
in the records of the district court of the district wherein the restraint 
complained of is had. 

© (2) The writ of habeas corpus shaD not extend to a prisoner unless- 
He is in custody for an act done or omitted in pursuance of an Act of 
Congress, or an order, process, judgment or decree of a court or judge 
Of the United States; 

(3) He is in custody in violation of the Constitution or laws or treaties of 
the United States;* 

28 USC 2243 ISSUANCE OF WRIT; RETURN; HEARING; DECISION: 
" A Court, Justice, or Judge entertaining an application for writ of habeas 
corpus shall forthwith award the writ or issue an order directing the 
Respondent to show cause why die writ should not be granted, unless it 
Appears from the application that the applicant or person detained is not 
Entitled thereto. 

The Court shall summarily hear and detemane the facts, and dispose of 
The matter as law and justice require/* 



STANDARD OF REVIEW 

A complaint should not be dismissed for feilure to state a claim unless it appears beyond 
a doubt that the Plaintiff can prove no set of facts in support of Ms claim that would 
entitle him to relief C0NLEY V, GIBSON , 355 UJ5, 41, 45-46* 7$ S. CT* 99 
(1957); KOWAL V. MCI COMMUNICATIONS CORP. , 16 R 3D 1271, 
1276(IXC* CKCC1T 1994) TheClaimantneednot^toutin(teaathefectsu|K>n 
^faich the claim is based; to the contrary, all that is required is a short and plain statement 
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of the claim that wffl give the Defendant feir notice of what the claim is and the grounds 
upon which it rest SEEiSPAKROW V. UNITED AIR IINES, 1C 9 216 F.3D 1111, 
1114(»X.OERCOrr2W») "FURTHER, THE COURT MUST DRAW ALL 
REASONABLE INFERENCES IN THE LIGHT MOST FAVORABLE TO THE 
NON-MOVING PARTY, ANI> ACCEPT AS TRUE ALL WEIX PLEADED 
ALLEGATIONS OF FACT." SEE: PITNEY BOWES, INC V. MM*27F. 
SUPP. 2D 15, 19 (DJKC 1998)". 

The issues raised in the present ease are analogous to those presented in ASH V. U.Sl 
PAROLE COMMISSION ^54 FJSCPPaD I & H. dvil action no. 03-2007 
(RMCKAK) and LONG V. GAINES, 173 RSUPR2D 35 , CIVIL ACTION NO 
01-0010(EGS). 



ISSUES RAISED HEREIN 

Did Ihe Defendants honor the United States -District Court for the DC Circuit 
Compliance Plan Decree Ordered by the US District Court in 173 F. Supp.2d 35(see 
attached Compliance Order agreed to and submitted as Final Compliance Decree). 

Did the Defendants Violate this Plaintiffs rights in reference to this Compliance Plan? 

Did the Defendants violate this Plaintiffs Constitutional Protections as outlined in 354 
FSupp.2dI& H(see attached opinion by US District Court, DC at ASH Vs. US Pan* 
Commission and the Warden of the DC Jail? 

Is the Plaintiff entitled to the redress he seeks? 



COMPLAINT 



James F Johnson was first arrested after he reported to Ms DC Parole Officer on August 
17, 2005 by US Marshals for a warrant for Eolation of conditions of his parole. 

Johnson was entered to the DC Jail on August 17, 2005 as a DC Parole Violator. 

/€> pAVS Lfrr&fL* 

Johnson first was caHed and appeared before the US Parole Commission to be seen for 

his initial Probable Cause Hearing. This Hearing was mainiated to take place *^vithm 5 a-pz 

days from the date of taking the Parolee into custody "75#? {4-&A£fti<l WAS g-H^OS* 

The Probable Cause Examiner found Probable Cause on only ONE Condition of the 
Warrant Violation and recommended reinstatement to Parole Supervision The US/DC 
Parole Commission's Guidelines mandates that the Examiner, after a finding of Probale 
Cause (SHALL) schedule a Final Revocation Hearing *^viihin 50 to 65 days from Ihe 
date of taking the Parolee into custody " 
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J>age I 



Motions, Pleadings and Filings 



United States District Court, 

District of Columbia. 

Virgil LONG, et al., Plaintiffs, 

v. 

Michael J. GAINES, et al., Defendants. 

No, 01-0010 (EGS). 

Nov, 21,2001. 

Parolees brought action challenging United States 
Parole Commission's regulations governing parole 
revocation procedures. The District Court, Sullivan, 
J., 167 F.Supp.2d 75, held that the revocation 
procedures were unconstitutional and withheld the 
entry of final judgment, pending the submission of a 
proposed compliance plan by defendants. 
Defendants submitted a proposed compliance plan 
and parolees filed objections to the plan. The 
District Court, Sullivan, J., held that proposed 
procedures complied with due process. 

Ordered accordingly . 

West Headnotes 

Constitutional Law <£>=?272.5 
92k272.5 Most Cited Cases 

Pardon and Parole €^=>77.1 
284k77, 1 Most Cited Cases 

Parole revocation procedures, established by Parole 
Commission in response to finding that existing 
procedures were unconstitutional, complied with 
due process, where the plan included provisions 
requiring a probable cause hearing no later than five 
days after parolee's arrest, full revocation hearings 
to occur between 50 and 65 days from arrest, 
disclosure of all evidence it intended to consider in 



detennining whether a violation occurred, and a 
final determination and notice of action to be given 
to the parolee no later than 86 days after arrest. 
U.S.C.A. ConstAmend. 5. 
*35 Laura L. Rose, D.C. Public Defender 
Washington, DC, Douglas W, Baruch, 
Clifford Parker, Fried, Frank, Harris, Shriver 
Jacobson, Washington, DC, for plaintiffs. 



Service, 
Steven 



Michael Anthony Humphrey, U.S. 
Office, Washington, DC, for defendants. 



Attorney's 



REMEDIAL ORDER AND JUDGMENT 



SULLIVAN, District Judge. 



entered 



<Jf 

4 



On September 27, 2001, this Court 
comprehensive Memorandum Opinion and 
setting forth findings of fact and conclusions 
holding that the United States Parole 
parole revocation regulations, practices, 
procedures violate the requirements of the 
Process Clause of the Fifth Amendment 
United States Constitution as set forth 
Supreme Court in Morrissey v. Brewer, 408 
471, 484-86, 92 S.Ct. 2593, 33 LJ£d.2d 484 
At that time, the Court withheld the entry 
*36 judgment, pending the submission 
proposed compliance plan by defendants 
October 12, 2001, defendants submitted a 
plan for complying with the mandates o: 
Constitution and this Court's Memorandum 
and Order. Plaintiffs subsequently filed 
to the plan, and on November 13, 2001, the 
held a hearing relating to the scope of relief! 
ordered. In order to fully respond to the 
raised at the November hearing, the 
submitted further briefs and proposed orders. 



a 

Order 

of law 

Commission's 

and 

Due 

the 

the 

U.S. 

(1972), 

of final 

of a 

On 

prcjposed 

f the 

Opinion 

ions 

Court 

to be 

issues 



object 



Upon consideration of the defendants' proposed 
compliance plan, the plaintiffs' objections thereto 
the parties' proposed orders, the arguments 
counsel at the November 13, 2001 hearing, 



1 2005 Thomson/West No Claim to Orig. U.S. Govt. Works. 



r\ 



i \ 



V 3 V y . 

h1^://print.westlawxom/deliveryWM?dest=a1p&format=HTMLE&dataid=B005580000... 10/25/2005 



parties 



of 
and in 



Case.1:05-cv-02504-RBW Document 1 



fci^.-4<s^^^i^>j^v?«ftS!*^»a^*^Jr^!i!i£a£aCTil^*«« 



Filed 1 2/3Q/2005 Page 1 3 of^8 



173F.Supp.2d35 
173F.Supp.2d35 
(Cite as: 173 F.Supp.2d 35) 



light of the Court's September 27, 2001 Opinion 
and Order, the Court has determined that it is 
appropriate to grant final judgment and enter a 
permanent injunction against defendants. 
Furthermore, the Court will retain jurisdiction over 
this matter^ to ensure that defendants comply with 
the requirements of the Constitution and this -Court's 
Memorandum Opinion and Order. 

TheTLS. Parole Commission's Compliance Plan 

On October 12, 200 1, defendants submitted an 
ambitious plan for complying with this Court's 
Memorandum Opinion and Order and the 
requirements of the Constitution. The plan sets 
forth new procedures to ensure that parole 
revocation proceedings will occur in a timely 
fashion and will comport with due process of law. 
Specifically, defendants propose the following: 

• Parolees arrested for alleged violations will 
receive a probable cause hearing no later than 
five days after the parolee's arrest. 

• Full revocation hearings will occur between 50 
and 65 days from arrest. 

• Prior to the revocation hearing the Commission 
will disclose to the parolee all the evidence it 
intends to consider in determining whether a 
violation occurred and whether to revoke parole, 

• A final determination and notice of action will 
be given to the parolee no later than 86 days after 
arrest. 

The Plan includes other procedural mechanisms 
designed to protect the rights of parolees. Plaintiffs 
do not object to these substantive requirements 
proposed by defendants. 

The Court is satisfied that the U.S. Parole 
Commission's Plan sets forth procedures that 
comply with due process as explained by Morrissey 
v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33 
L,Ed.2d 484 (1972). The Court once again 
commends defendants for recognizing and 
accepting that its current procedures violate 
parolees' constitutional rights, and for submitting a 
plan that attempts to remedy the substantial 
problems that the Commission has faced and 
continues to face. 

Oversight and Compliance 

© 2005 Thomson/West. No 
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In light of the Parole Commission's willingness to 
assist the Court in formulating a proposal to comply 
with the Court's Memorandum Opinion and Order, 
the Court is cautiously optimistic that thej Parole 
Commission will soon fully implement its proposed 
Plan and comply with the requirements of the 
Constitution. However, the lessons of past 
attempts at institutional reform weigh iheavily 
against the easy implementation of change j at this 
institution. Furthermore, as plaintiffs correctly point 
out, the task of remedying the pervasive and 
long-standing constitutional violations riy the 
Commission detailed in the Court's Memorandum 
Opinion and Order, will be a challenging |one in 
light of the Commission's 
resource constraints. 



current budget and 



*37 The Court is confident that the Commission 
will rise to meet this challenge. However, it is 
necessary for the Court to retain jurisdiction to 
monitor the Commission's progress and ensure that 
the present constitutional defects are remedied. 
The parties agree that a certain period of continued 
oversight by the Court is appropriate. The! parties 
disagree, however, as to when that continued 
jurisdiction should be terminated. 

Defendants have suggested that the Court] retain 
jurisdiction to monitor the Commission's 
compliance for six months from the date jof this 
Order. Plaintiffs, on the other hand, argue that the 
Court should retain jurisdiction for six months from 
the time that the Commission demonstrates full 
compliance with the requirements of 
Constitution. 

Rather than set a deadline for compliance kt this 
point, the Court will monitor the Comnrjlssion's 
progress for at least the next eight months. The 
Commission shall submit monthly progress reports 
to the Court and to plaintiffs attorneys. At tjie end 
of this eight-month time period, the Court will hear 
from the parties as to the status of the Commission's 
compliance with the Plan and this Court's Order. 



Conclusion 

Having previously held that 



the U.S. 



Parole 



Commission's regulations, practices, and procedures 
Claim to Orig. U.S. Govt. Works. 
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with the Court an overall compliance status 
and argument for continuation or terminatibn 
oversight no later than Monday, May 20, 
Plaintiffs shall file a response by later than 
June 21, 2002. Defendants shall file a reply 
later than Friday, July *38 5, 2002. 
deadlines shall not be extended: it is 



173 F.Supp.2d 35 
173F.Supp,2d35 
(Cite as: 173 FJSupp.2d 35) 



with respect to parole revocation violate die Fifth 
Amendment of the United States Constitution, it is 
hereby 

ORDERED that the Clerk of the Court enter 
FINAL JUDGMENT against defendants and in 
favor of plaintiffs; it is 

FURTHER ORDERED that defendants are 
permanently enjoined to implement and comply 
with the Plan submitted to the Court on October 12, 
2001, a copy of which is attached to this Order; it is 

FURTHER ORDERED that implementation of 
the Plan shall commence immediately; it is 

FURTHER ORDERED that defendants shall 
promulgate amendments to their regulations as 
necessary to bring those regulations into conformity 
with the Plan, this Order, the Order of September 
27, 2001, and the United States Constitution, no 
later than 60 days from the date of this Order; it is 

FURTHER ORDERED tMt defendants shall 
serve on the Court and on plaintiffs* counsel any 
proposed amendments to the Commission's 
regulations; it is 

FURTHER ORDERED that plaintiffs shall have 
two weeks following the Commissions 1 proposal of 
any amended regulations to file with die Court any 
objections based on lack of compliance with this 
Court's Order of September 27, 2001 or with the 
Commission's proposed compliance Plan; it is 

FURTHER ORDERED that defendants shall 
submit monthly reports commencing 30 days after 
the entry of this Order detailing the Commission's 
implementation of the Plan and compliance, or lack 
thereof, with the Plan's deadlines for probable cause 
determinations, revocation hearings, and the 
issuance of final notices of action; it is 

FURTHER ORDERED that a hearing on 
compliance will be held on Friday, July 19, 2002 at 
10:00 a.m. in Courtroom One; it is 



FURTHER ORDERED that defendants shall file 

© 2005 Thomson/West No Claim to Orig, U.S. Govt. Works. 
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report 
of 
2002. 
Friday, 

by no 
These 



FURTHER ORDERED that the parties may (apply 
to the Court, via motion properly served on all 
parties, for additional hearings regarding the 
adequacy of the monthly reports to the Court; or the 
sufficiency of the regulations and practices 
promulgated by the Commission to implement this 
Order; it is 

FURTHER ORDERED that the Court shall [retain 
jurisdiction to enforce the terms of this injunction 
until further order of the Court. 

IT IS SO ORDERED. 

173 F.Supp.2d 35 

Motions, Pleadings and Filings (Back to t<tp) 

• 1:01CV00010 (Docket) 



(Jan. 03, 2001) 
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Motions, Pleadings and Filings 



United States District Court, 

District of Columbia. 

Walter ASH, Plaintiff, 

v. 

Edward F. WEILL Y, Jr., Cranson J. Mitchell, John 

Simpson, In their official 

capacities as Commissioners of the United States 

Parole Commission 

Odie Washington, In his official capacity as 

Director of the District of 

Columbia Department of Corrections 

Fred Figueroa, In his official capacity as Warden of 

the Correctional Treatment 

Facility, Defendant. 

Civil Action No, 03-2007 (RMU)(AK). 

Dec. 7, 2004. 

Background: District of Columbia prisoner filed 
petition for writ of habeas corpus, challenging his 
detention on the basis that his rights were violated 
at his parole revocation hearing. 

Holdings: The District Court, Alan Kay> United 
States Magistrate Judge, held that: 

(1) prisoner was not required to first exhaust his 
remedies in the Superior Court of District of 
Columbia; 

(2) fact that prisoner listed warden of prior 
treatment facility as respondent on habeas petition 
did not divest District Court of jurisdiction; and 

(3) prisoner's constitutional due process right to 
confrontation of adverse witnesses was violated at 
parole revocation hearing. 

Petition granted. 

West Headnotes 



[1] Habeas Corpus €^279 

197k279 Most Cited Cases 
District of Columbia prisoner seeking habea 
from parole revocation decision was not reqtfired 
first exhaust his remedies in the Superior 
District of Columbia; review by United 
Parole Commission was tantamount to 
scrutiny. 28 U.S.CA. § 2241; D.C Official 
2001 Ed. §16-1901. 



Pagel 



Court 



relief 
to 
of 

States 
udicial 

Code, 



[2] Habeas Corpus €==>662.1 
1 97k662. 1 Most Cited Cases 
Traditionally, a federal court has jurisdiction 
entertain a petition for habeas corpus relief 
directed against the warden of the facility where 
prisoner is being held, not the Attorney General 
some other remote supervisory official 
U.S.CA. § 2254. 



[3] Habeas Corpus €=^640 

197k640 Most Cited Cases 



[3] Habeas Corpus €=^662.1 
197k662. 1 Most Cited Cases 
When the government moves a habeas 
after he properly files a petition 
immediate custodian, the District Court 
jurisdiction over the habeas proceeding 
direct the writ to any respondent wil 
jurisdiction who has legal authority to 
petitioner's release. 28 U.S.CA, §§ 2241, 2254 



naming 



and 
itiiin 
effectuate 



{4] Habeas Corpus €=^640 

197k640 Most Cited Cases 

Fact that prisoner incarcerated 



to 

>nly if 

the 

or 

28 



petitioii 



.er 

his 

retains 

may 

its 

the 



at a federal 



penitentiary in Virginia to serve out remainder of 
his District of Columbia (D.C.) sentence 
possession with intent to distribute cocainej 
revocation of his parole listed warden of 
treatment facility as respondent on habeas p 
did not divest District Court of jurisdictior: 
habeas petition, where prisoner was detaired at 
treatment facility at time petition was filed, arid was 



for 

upon 

D.C, 

etition 

over 
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transferred to Virginia penitentiary during pendency 
of habeas proceeding- 28 U.S.CA. §2241. 

[51 Constitutional Law €=^272.5 

92k272.5 Most Cited Cases 

Although a defendant at a parole revocation hearing 

does not benefit from the full panoply of rights 

available to a defendant in a criminal prosecution, 

he is entitled to certain minimum requirements of 

due process. U.S.C.A. Const Amend. 14. 

[6] Constitutional Law €=>272,5 
92k272.5 Most Cited Cases 

At a minimum, the due process rights afforded to a 
defendant at a parole revocation hearing include: 
(1) written notice of the claimed violations of 
parole, (2) disclosure to the parolee of evidence 
against him, (3) opportunity to be heard in person 
and to present witnesses and documentary evidence, 
(4) the right to confront and cross-examine adverse 
witnesses; (5) a neutral and detached hearing body 
such as a traditional parole board, members of 
which need not be judicial officers or lawyers, and 
(6) written statements by the fact finders as to the 
evidence relied on and reasons for revoking parole. 
U.S.CA. Const Amends. 6, 14. 

[7] Constitutional Law €^272.5 
92k272.5 Most Cited Cases 

Whether a parole revocation hearing meets the 
minimum due process requirements is a narrow 
inquiry; the process should be flexible enough to 
consider evidence including letters, affidavits, and 
other material that would not be admissible in an 
adversary criminal trial. U.S.CA. Const Amend. 14 



J8] Criminal Law €^662.3 

110k662.3 Most Cited Cases 

A criminal defendant in a parole revocation hearing < 

is entitled to Sixth Amendment confrontation rights^ 

U.S.CA. ConstAmend. 6. 

[9] Pardon and Parole "S>=>77.1 

284k77.1 Most Cited Cases 

Parole revocation hearings should not he equated 

with criminal prosecutions and defendants in the 

former are not entitled to the full set of rights 
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enjoyed by defendants in the latter. 

[10] Constitutional Law €=272.5 
92k272.5 Most Cited Cases 
The right to confront adverse witnesses, 
minimum requirement, of due process in a 
revocation hearing, is the right to confrontation 
is found in the Confrontation Clause of the: 
Amendment. U.S.CA. Const Amends. 6, 14. 

[11] Constitutional Law €=272.5 
92k272.5 Most Cited Cases 




rig tit tol 
iolated at ] 



[11] Criminal Law €=662.3 

1 10k662.3 Most Cited Cases 

Prisoner's constitutional due process 

confrontation of adverse witnesses was violated 

parole revocation hearing, where revocation 

based solely on the hearsay testimony of a 

officer and a police report, which was also 

exclusively on hearsay evidence. U. 

Const Amends. 6, 14. 

*2 Olinda Moyd, Public Defender Service 

District of Columbia, Washington, DC 

Petitioner. 



Daniel M. 

Attorney's 

Respondents. 



Cisin, Margaret J. Chriss, 
Office, Washington, DC, 



MEMORANDUM ORDER 

ALAN KAY, United States Magistrate Judge. 

Before the Court is the Petitioner's Ariiended 
Petition for a Writ of Habeas Corpus [5] 
under 28 U.S.C § 2241 and 2243, the Respondent 1 
Opposition [8] and the Petitioner's Reply 
the Respondent's Response to the Petitioner's! 
[11]. The Petitioner is challenging his 
detention on the basis that his rights were 
at an August 13, 2003 parole revocation 
which time his parole was revoked and his 
sentence of 102 months was imposed. 



I. FACTUAL BACKGROUND 

The Petitioner, Wilbur Ash [FN1] is currently 
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being incarcerated at the Lee United *3 States 
Penitentiary in Bennington Gap. Virginia. Ash first 
petitioned for habeas relief on September 26, 2003 
at which time he was being incarcerated at the 
Central Treatment Facility in Washington, D.C. An 
Amended *Writ of Habeas relief was filed on 
September 3, 2004. 

FNL Although the original caption to this 
case named the petitioner as Walter Ash, 
the parties are hi agreement that the 
Petitionees correct name is Wilbur Ash. 

Wilbur Ash was sentenced on March 3, 1995 in the 
Superior Court for the District of Columbia to 
5-to~l5 years for possession with intent to distribute 
cocaine. On March 8, 2001, Mr* Ash was released 
on parole. On April 4, 2002, Ash was chaiged, in 
Baltimore, Maryland, with attempted murder 
assault in fee first and second degree, and carrying a 
dangerous and deadly weapon. The charges against 
him arose from events that are alleged to have 
occurred on April 1, 2002. Although all of the 
charges against Mr. Ash were dismissed on June 12, 
2003 by the Circuit Court for Baltimore City, Mr, 
Ash was detained by the Parole Commission for 
alleged violations of his parole. A probable cause 
hearing was held on June 20, 2003, at which time 
the hearing examiner made a no probable cause 
finding on technical violations and the attempted 
murder charge, but found probable cause with 
regard to the three assault counts. A parole 
revocation hearing was thus scheduled 

At the Augs&t 13, 2003 parole revocation hearing, 
Officer Ronald Shepke, the author of the police 
report of the incident, appeared as the sole witness 
ts> testify against Mr, Ash for the CcasmnssioiL 
Jerome Simms, a witness for the Petitioner, and the 
alleged crime victim, did m>t appear at the hearing 
despite having been subpoenaed to testify. The 
only witnesses who testified at die parole revocation 
hearing were Mohammed Gassama, die Petitioners 
Court Supervision Officer, and Officer Shepke. 



! Officer Shepfee testified that he had no personal \ 
knowledge of what had happened. (Tr. at 21, 23, / 
27, and 28.) The Officer did testi^ to having seeif 
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the Petitioner leaving the residence where the 
incident was alleged to have taken place, gnd that 
he saw the Petitioner make a throwing motion and 
apparently toss an object over a fence. (Tr^ at 18.) 
After the Petitioner was apprehended, Officer 
Shepke retrieved abox cutter from the vicinity . (Id) 



The only evidence presented at the 
revocation hearing regarding the alleged 
was based on Officer Sb ggks's police 



4*** 



parole 
cutting 1 

__ which 

was based solely on hearsay statements niade by 
four or five al leged witnesses to the ! l office r 
: following p| the incident (Tr. at 20, 2Z)| These 
witnesses were not brought to testify at thtf parole 
hearing and there is a dispute between the parties as 
to whether their identities were shared with the 
Petitioner and his counsel in advance of fee hearing. 
Additionally, the Parole Commission admitted to 
the Defendant that there were two other adverse 
witnesses but that the Commission was not'j calling 
them to testify at the revocation hearing. (Motion at 
19.) T here was not a good cause finding made as to 
whyfhe se two witnesses were notcalled to testify . 



Prior to, and immediately following ;|Officer 
Shepke^ testimony, defense counsel objected to the 
"officer's testimony regarding fects about wjiich he 
did not have personal knowledge, and basei solely 
on statements told to him by eyewitnesses hot 
present at the revocation hearing. Ash's bounsel 
claimed that_ the officer's testimony violated Mr. 
Ash r s Sixth and Fourteenth Amendment right to 
'confront and cross-examine adverse witnesses. (Tr. 
at 34-35, 44.) 

The hearing officer found against Mr. Ash on all 
counts. This decision was based on the testimony 
of Officer Sbepke, the arrest report (which 
contained the hearsay statements of alleged 
eyewitnesses), and hospital records relating to *4 
treatment of the victim to thei incident. (See 
Petition at 9.) Based on these findings, the hearing 
officer recommended that Mr. Ash be incar cerated 
nntil the expiration of his sentence, approximately 
102 months. (Tr. at 52.) 

The recommendation of the hearing officer tesuited 
in the revocation of Mr. Ash's parole on 
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4, 2003 and he was sentenced as recommended. 

IL LEGAL ANALYSIS 

A Jurisdictional Analysis 
Before this Court can consider the merits of the 
Petitioner's claim, the Court must determine 
whether it has jurisdiction to entertain said petition. 
Ex Parte McCardle, 74 U.S. (7 Wall.) 506, 19 
L.Ed. 264 (1868). The current action has been 
brought under 28 U.S.C. §§ 2241 and 2243. 28 
U.S.C. § 2241(a) states that "[w]rits of habeas 
corpus may be granted by ... the district courts and 
any circuit judge within their respective 
jurisdiction." The Respondent argues that the 
present petition should have been brought under 28 
U.S.C. § 2254, the habeas provision applicable to 
criminal defendants detained pursuant to a 
judgement of a state court. (Opposition at 1.) § 
2254 states that relief may be sought by "a person in 
custody pursuant to the judgment of a State court 
only on the ground that he is in custody in violation 
of the constitution or laws or treaties of the United 
States/ 1 There is no dispute that the district court 
would have jurisdiction over this case if filed under 
§ 2254, Thus, the Respondent's claims are based on 
a pure technicality. The Respondent does not 
contest the court's jurisdiction to consider Mr. Ash's 
habeas claim, it is only contesting the statutory 
provision used by the Petitioner to invoke this 
Court's jurisdiction. Although a technicality, this 
argument warrants careful consideration. The 
Respondent cites Madley v. United States Parole 
Commission, 278 F.3d 1306 (D.C.Cir.2002) for its 
assertion that a prisoner held pursuant to a state 
court action, if he wishes to seek relief in the federal 
courts, must do so pursuant to 28 U.S.C. § 2254, 
not §;§ 2241 nor 2243. The government's reliance 
on Madley for this broad assertion is incorrect. In 
Madley, the Court of Appeals considered the 
limitations of habeas review by appellate courts 
where no certificate of appealability (COA) had 
been issued by the trial court. See Id., 278 F.3d at 
1308. The Court's decision does not affect the 
district court's ability to grant habeas relief for state 
court defendants under § 2241. In fact, this circuit 
has held that individuals incarcerated pursuant to 
action by the Superior Court for the District of 
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avenue 



Columbia may seek federal habeas relief pursuant 
to § 2241 despite a state court habeas 
relief-D.C.Code § 16-1901. Blair-Bey v. 
151 F.3d 1036, 1042- 1047 (D.C.Cir.1998), 



for 
Quick, 



Petitioner 1 



has 
which 
federal < 
Respond 



c^se. 
actibns 



[1] The government also challenges the 
current action on the ground that he 
exhausted his state court remedies 
government asserts is a prerequisite to federal 
habeas review. (Opposition at 2,) The 
position is belied by the history and purpose 
exhaustion requirement See Gant v. Reiltfy, 
F.Supp.2d26 (D.D.C.2002). in the present 
with Gant, the Petitioner is challenging 
the United States Parole Commission, a 
agency. In finding that a review of actions 
United States Parole Commission is 
judicial scrutiny of a federal entity, "this 
compelled to conclude that it is the proper 
exercise jurisdiction over this particular 
corpus petition." Id, 224 F.Supp.2d at 40 
Court finds no reason to depart from the 
reasoned opinion in Gant } and hold 
Petitioner need not pursue his claim first in 
Superior Court of the District of Columbia 
Respondent urged. 



tantamount 
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not 
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court 
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224 
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by 

federal 
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to 



mat 



corpus 
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124 



[2][3][4] Lastly, although not argued by the parties, 
the Court considers whether the Court has 
jurisdiction to entertain this petition given that the 
Defendant is no longer in the territorial jurisdiction 
of this Court. Traditionally, a federal court has 
jurisdiction to entertain a petition for habeas 
relief only if directed against the "warden 
facility where ^clq prisoner is being held, dot the 
Attorney General or some other remote supeipisory 
official." Rumsfeld v. Padilla, ~ U.S. 
S.Ct. 2711, 159 L.Ed.2d 513 
citations omitted). In the present case 
immediate custodian of Wilbur Ash is the warden of 
the Lee United States Penitentiary in Bennington 
Gap, Virginia. One important exception to this 
'immediate custodian rule' is that "when 
Government moves a habeas petitioner aft^r she 
properly files a petition naming her immediate 
custodian, the District Court retains jurisdiction and 
may direct the writ to any respondent within its 
jurisdiction who has legal authority to effectuate the 
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prisoner's release** 1 Id, 124 S.Ct at 2721, Ex Parte 
Endo, 323 US. 283, 65 S.Ct 208, 89 L.Ed. 243 
(1944), The Petitioner has listed Fred Figaeroa, fe& 
wardea of the Correctional Treatment Facility ia 
Washington, D.C. as oae Respondent At the time 
this petition was filed, the Petitioner was being held 
at CTF. Thus,* this petition was directed at fee 
Petitionees immediate custodian and, per En Parte 
Endo, this Court retains jurisdiction despite the 
Petitioner having been moved to another 
jurisdiction. 

B* Petitioner's Confrontation Claim 
The Petitioner brought fee current action alleging 
that his rights to confront and cross-examine 
adverse witnesses at fee parole revocation hearing 
had been violated. (Motion at 10.) Factually, there 
is no dispute. The Petitionees parole was revoked 
based solely on hearsay testimony contained in a 
police report 

In assessing the Petitioner's claim, fee Court finds it 
beneficial to begin wife m analysis of fee three 
primary cases that guide the analysis. 

(1) Morrissey v. Brewer 
The seminal case discussing the rights of criminal 
defendants in parole revocation hearings is 
Morrissey v. Brewer, 408 US. 471, 92 S-Ct 2593, 
33 L«Ed.2d 484 (1972). In Morrissey, fee 
petitioners claimed feat because feeir parole was 
revoked without a hearing* they were deprived of 
due process. Id. Because fee petitioners were state 
criminal defendants, the central question for fee 
Court was "whether the Due Process Clause of fee 
Fourteenth Amendment requires feat a State afford 
an individual some opportunity to be heard prior to 
revoking his parole/ Id, 408 US. at 472, 92 S.Ct 
2593. Thus fee Court had two distinct issues to 
resolve. The first was to define fee rights afforded 
criminal defendants in parole revocation hearings 
and fee second was to determine whether state 
criminal defendants are entitled to fee same 
constitutional protections as federal defendants via 
fee Due Process Clause of fee Fourteenth 
Amendment 

|5][6] Although a defendant at a parole revocation 




hearing does not benefit from fee fidl paiioply of 
rights available to a defendant in a criminal 
prosecution, nonefeeless, he is entitled to] certain 
minimum requirements of due process. Awrrissey 
v. Brewer, 408 U.S. 471, 489, 92 S.Ct 2593, 33 
L.E&2d 484 (1972). At a "minimum," feesSe rights 
include: "(a) written notice of fee claimed 
violations of parole; (b) disclosure to the parolee of 
evidence against him; (c) opportunity to be heard in 
person and to present witnesses and documentary 
evidence; (d) fee right to confront |nd *6 
cross-examine adverse witnesses (unless the [hearing 
officer specifically finds good cause for not 
allowing confrontation); (e) a *neatral and dttaehed' 
hearing body such as a traditional parole board, 
members of which need not be judicial officers or 
lawyers; and (f) written statements by fee feet 
finders as to fee evidence relied on and reasons for 
revoking parole/ Id. \ 

The Court in Morrissey is explicit feat the 'jright to 
confront arid cross-examine adverse witnesses 
(unless fee hearing officer specifically finds good 
cause for not allowing confrontation)*! is a 
"minimum requirement of due process" to be 
afforded criminal defendants in parole revocation 
bearings. Morrissey, 40SU.S. at 489, 92 S£tf 2593, 

i 

Ibese "few basic requirements/ 1 fee Court stated, 
"should not impose a great burden on a[ State's 
parole system." Id, 408 US. at 490, 92 S.Ct 2593. 

[7] Although a criminal defendant at ajl parole 
revocation hearing is entitled to fee rights quoted 
above, fee Court cautioned feat "there is nolfeought 
to equate this second stage of a parole revocation to 
a criminal prosecution in any sense. It is ai narrow 
inquiry; fee process should be flexible enough to 
consider evidence including letters, affidavits, and 
other material feat would not be admissible in an 
adversary criminal trial/ Id, 408: US. at jj*89, 92 
S.Ct 2593. Thus, a reasonable reading of Awrrissey 
is that criminal defendants in parole revocation 
proceedings are enti&ed to certain tights equkl to, or 
perhaps more, but certainly not less, than ti|e rights 
listed explicitly in Morrissey. 

(2) Crawford v. Jackson 



© 2005 Hiomson/West No Claim to Grig. US. Govt Works. 



httrW/rmntwesfi^^ 1D/25/2005 



^iTT-l-aar-iBiJ^ 



;sg»i4.,.«:^*j 



Case 1 :05-cv-02504-RBW Document 1 Filed 12/30/^005 Page 20 of §&& 7 c f 10 



354F.Supp.2d I 

354 F.Supp.2d 1, 65 Fed. & Evid. Serv. 1246 

{Cite as: 354 F*Supp*2d 1) 



!Page6 



la Crawford v. Jackson, 323 F.3d 123 
(D.C.Cir.2003), fee question for the Court was 
s* whether fee use of an uncorroborated police 
^ *$ \ investigative report containing hearsay evidence in 
£ a parole revocation hearing violated a criminal 
defendants due process rights. Citing Morrissey, 
the Court stated that "jxjelianee on hearsay in parole 
revocation proceedings is not per se impermissible.* 1 
Crawford v. Jackson, 323 F.3d at 128. To be 
admissible, however, die Court held that the 
evidence had to be sufficiently reliable. Id Among 
the factors that the Court considered as indicia of 
reliability include: (1) level of detail, (2) whether 
the defendant* s own testimony corroborated parts of 
the report, (3) whether the report was corroborated 
by factors both internal and external to fee report, 
and (4) whether fee defendant had an opportunity at 
the hearing to contest the hearsay with contradictory 
testimony and if he had felled to do so. Id. f 323 
F.3d at 130. In adopting the rationale of several 
other federal drcnlts* the Court held that courts 
generally should examine "fee reliability of the 
particular hearsay evidence, condemning reliance 
on it when the court reaches a negative evaluation." 
Id at 129. 

Thus, were this Court to follow the holding in 
Crawford v. Jackson, fee Court would need to 
assess fee reliability of the Officer Shepke's police 
report to determine whether its introduction at fee 
parole revocation hearing violated the Petitioner's 
due process rights. 

(3) Crawford v. Washington 

/In Crawford v. Washington, 541 US. 36, 124 S.Ct 

( 1354, 158 LJSd.2d 177 (2004), fee Supreme Court 

V questioned whether a state court's use of judicially 

< determined 'reliable* hearsay evidence in a criminal 

i prosecution violated fee Confrontation Clause. The 

** Court held in fee affirmative, and in so doing* 

¥$&£*** abandoned the 'reliability 1 tests established by fee 

lower federal and state courts. See I<L r 124 S.Ct at 

1371-1372. The Court's decision applied 

specifically to cases in which the criminal defendant 

was entitled to the protections of the Sixth 

Amendments Confrontation Clause and did not 

consider its decision vis-a-vis parole *7 revocation 

proceedings. In defining fee subjective, and often 



conflicting conclusions made by various Courts in 
assessing reliability* fee Court noted that some 
courts have found hearsay testimony jto be 
particularly reliable because it was "detaHedf while 
other courts have found it particularly reliable 
because it was "fleeting." Id., 124 S.Ct at 1371. 



Oh 



Furthermore, fee Court expressly overruled Ohio v. 
Roberts, 448 US. 56, 100 S.Ct. 2531, 65 L.E<L2d 
597 (1980), stating "reliability is an amorphous, if 
not entirely subjective, concept" Crawford v. 
Washington, 124 S.Ct. at 1371. "The unparetonable 

4 vice of fee Roberts test," according to fee CcW, **is 
not its unpredictability, but its demoiastrated 
capacity to admit core testimonial statements feat 
fee Confrontation Clause plainly meant to exclude.** 
Id. The Court further stated that fee "constitution 
prescribes a procedure for detenninidg the 
reliability of testimony in criminal trials* and we, no 
less than the state courts, lack authority to replace it 
with one of our own devising." Id 

(4) Analysis 

The federal courts are split wife regard to |vhefeer 
Crawford v. Washington is binding precedent for 
parole revocation hearings. &e United States v. 
Jarvis, 94 FedAppx. 501 (9fe Cfr.2004)(jholding 
feat fee right to confrontation and feus Crawford v. 
fflashington, applied to parole revocation hearings); 
United States v. Martin, 382 F.3d 840 (8th 
CSr.2004)(holding that the Sixth Amendment right 
to confrontation did not exist in parole relocation 
hearings); See also United States v. Taverns, 380 
F.3d 532 (1st Or.2004); See also United States v. 
Barraza, 318 F.Supp.2d 1031 (S£.CaL20Q4). 
Most recently, fee 2nd Circuit held that Craivford v. 
Washington does not apply to parole revocation 
hearings because by its text, fee Sixth Amendment 
is limited to "criminal prosecutions." United States 
v. Aspinatl 389 F.3d 332 (2d I Cir.2004). That 
Court also cited to M&rrissey for fee projposition 
that * 'revocation of parole is not part of a criminal 
prosecution." Id 

[8] After a careful review of fee previous cases, as 

well as Morrissey, Crawford v. Jackscn, and 

Crawford v. Washington, this Court holds that a 

4.$pk criminal defendant in a parole revocation hearing is 
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^%$£ entitled to confrontation and that the contours of 
feat right are dictated by Hie Supreme Courfs recent 
formulation in Crawford v. Washington, This 
determination is made for the following reasons. 

(a) Reconciling Marrissey with Crawford v, 

* Washington 

[9] Marrissey states both that a defendant in a 

parole revocation hearing is entitled to confront 

adverse witnesses and that "the process should be 

flexible enough to consider evidence including 

letters^ affidavits, and other material that would not 

be admissible in an adversary criminal trial." 

Marrissey, 408 U.S. at 489^90, 92 S.Ct 2593. 

These two statements must be reconciled in light of 

the Courfs more recent holding in Crawford v* 

^Washington, A parole revocation hearing, 

A according to Marrissey, includes the right to 

Y confront and cross-examine adverse witnesses, 

f which, according to Crawford v. Washington, 

tfpgfe^ycamot include the introduction of hearsay 

~~~ testimony, regardless of its judicially determined 

reliability, a procedure permitted by Marrissey (fee 

process shotdd allow for "other material that would 

^not be admissible in an adversary criminal trial/ 1 

Marrissey, 408 U.S/ at 490, 92 S.Ct 2593). In fact, 

the Court expressly declares affidavits as a type of 

testimonial evidence subject to a right to 

confrontation. Crawford v. Washington, 124 S.Ct 

at 1364. Tie only unequivocal pronouncement 

regarding parole revocation hearings is that die right 

to confrontation is a minimum *8 requirement of 

due process. Marrissey, 408 tLS* at 489, 92 S.Ct 

2593* Marrissey does state, however, that parole 

revocation hearings should not be equated wife 

criminal prosecutions and that defendants in fee 

fonner are not entitled to the fidl set of rights 

enjoyed by defendants in the latter. 408 U.S* at 

489, 92 S.Ct 2593, ("We do not reach or decide 

fee question whether fee parolee is entitled to the 

assistance of retained counsel or to appointed 

counsel if he is indigent") This caveat follows 

immediately after an exposition of the rrrin imum 

rights that must be afforded a criminal defendant in 

parole revocation hearings. Id, "Thus, the Court is 

calling attention to the difference between criminal 

prosecutions and parole revocation proceedings not 

to cast doubt upon the rights it explicitly held are 
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may 
fee 
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applicable in both, but to suggest that there may be 
other rights (e.g., to appointed counsel if indigent) 
or procedural safeguards not discussed, which 
or may not be equally available. To 
language differentiating the two types of 
proceedings as an invitation to disregard Morrissey's 
previous exposition of the tr minimum requirements 
of due process" would be incongruous. 

(b) Confrontation: Sixth Amendment n[s. 
Fourteenth Amendment 

The circuits that have held that Crawford 
Washington does not affect the rights provided 
criminal defendants in parole 
proceedings base their decision on a distinction 
between confrontation borne from 
Amendment (and clearly the subject of Crawford 
Washington ) and confrontation asa 
"due process" as expressed in Marrissey v. 
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One such circuit characterized the dxtc 
to confrontation expressed m Marrissey 
"limited due process right to confront 
cross-examine adverse witnesses.' 1 Marm^ 
F.3d at 844* In distinguishing 
afforded criminal defendants in parole 
federal District Court for the Southern 
California has stated feat "the right to confipn 
in a supervised release revocation hearing 
process, not a Sixth Amendment right* 
318 F,Supp*2d at 1033, According to that 
the "Sixth Amendment Confrontation Clause 
own terms only applies to 'criminal 
and feat because Marrissey "specifically 
'fee revocation of parole is not part of a 
prosecution,* it is difficult to conclude feat Marrissey 
was a Sixth Amendment case*" Id., 318 F.Supp*2d 
at 1035* 

[10] Acknowledging the context in which Marrissey 
was decided, a review of a state court proceeding, 
this Court cannot agree wife |these d4cisions, 
Marrissey discussed confrontation in the 
'due process* because that case concerned 
action, and feus, any rights 
defendants in feat case would exist 
incorporation of ronstitational rights ferd|igk 
Due Process clause of fee Fourteenth 
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and not became the Court envisioned an alternative 
form of confrontation different from that referenced 
in the Sixth Amendment The Court has expressly 
incorporated the rights provided in the Sixth 
Amendment to me states via the Due Process clause 
of fee Fourteenth Amendment Forma v, 
California, 422 UJS. 806, 818, 95 S.Ct 2525, 45 
L.E<L2d 562 <!975){holdirjg mat because the Sixih 
Amendment provides rights that are "basic to our 
adversary system of osminal justice* fhey are part of 
the *due process of law* that is guaranteed by the 
Fourteenth Amendment to defendants in the 
criminal court of the States/ 1 ) These rights, the 
Court stated, include the right to confrontation. IdL 
Therefore, the right to confront adverse witnesses, 
expressed as a minimum requirement of due process 
in Morrissey can mean only the *9 right to 
confrontation as it is found in the Confrontation 
Clause of the Sixth Amendment 

(c) Alternative Right to Confrontation 

Even if the holding in Crawford v. Washington 
does not apply necessarily to parole revocation 
hearings via Morrissey, this Court would need to 
define 'confrontation 1 as stated by me Morrissey 
court as a minimum requirement of due process. 
The cases which hold mat Sixth Amendment 
confrontation doesn't apply do not discuss, in light 
of their deci&on, the contours of the right to 
"confront and cross-examine adverse witnesses 1 * as 
stated in Morrissey. See United Suites v. AspinaU* 
389 R3d 332, See United States v. Martin, 382 
F.3d 840, See United States v. Barraza, 318 
RSupp.2dl03L 

hi Crawford v. Washington, the Court discusses at 
length the etymology of the right to confrontation 
and restates its importance in the fundamental 
fairness of <^iminal trials in our nation. See 
generally Crawford, 541 U.S. 36, 124 S.Ct 1354, 
158 LJ3A2d 177. Nowhere in that thorough review 
does the Court mention, let alone hint me existence 
of multiple types of, or alternative definitions for, 
confrontation. In fact, the Court begins with a 
detailed discussion of the right to confrontation as it 
existed at common law. ML, 124 SXX at 1359-1363, 
If this Court were to formulate an alternative right 
to confrontation, one based on notions of *due 
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process* rather than borne from the 
Amendment, this Court would inevitably 
same sources as cited in Crawford v. Washingtoi 
and would no doubt end wife fire same 
confrontation. In short, this Court cannot 
of a more thorough, pr accurate account! 
scope and meaning of confronts 
expounded in Crawford v. Washington, 
assuming it was appropriate for it to do so. 
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(d) Judicial Determinations of Reliability 

Were this Court to determine that Crawford 
Washington did not apply, the Court still could 
follow Crawford v. Jackson because, 
being expressly overruled, its underlying 
has been undermined. When the Suprem4 
eschewed admissibility of hearsay evidence 
on the imprecision of judicially created 
reBahilily, it cast doubt upon the legitimacy r 
reliability test set forth in Crawford v. 
Indeed one of the fectors relied upon by this 
as an indicium of reliability was the level 
of the hearsay statement, (Crawford v. Jackson, 
F.3d at 130} a practice flatiy rejected in Crawford v« 
Washington* Thus^ although not 
overruled, the analysis and precedential 
Crawford v. Jackson is in doubt 
-Court stated mat parole revocation 
^cj{ be made with "verified facts and fliat the 
^ discretion will be informed by an 
<K knowledge of the parolee's behavior." 

408 U.S. at 484, 92 S.Ct 2593. It is difficult 
imagine how this can be achieved 
"amorphous" and "unpredictable" test of 
See Crawford v. Washington, 124 S.Ct 
For this Court to assess the police officers 
report based on "reliability factors" set 
Crawford v. Jackson, would be tantamount 
Court ignoring the binding natufce, constitutional 
analysis and utter rebuke of "reliability" factors, set 
forth in Crawford v. Washington. 

IIL CONCLUSION 

For the reasons stated above, this Court finds 
criminal defendants in parole relocation 
proceedings are entitled to confrort and 
cross-examine witnesses and *10 mat the scope of 
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that right is as has been expounded in Crawford v. 
Washington. 

[11] The Crawford v. Washington opinion itself 
supports this conclusion. In a discussion of 
confrontation and reliability, and the virtues of the 
first and fee vipe of the second, the Court noted that 
the right to confrontation is w a procedural rather 
than a substantive guarantee. It commands, not feat 
evidence be reliable, but feat reliability be assessed 
in a particular manner.* 1 Id, 124 S.Ct at 1370. 
Under such a formulation, it becomes exceedingly 
difficult to imagine an alternative definition of 
confrontation. That definition would have to 
provide a procedural rather than a substantive 
protection. See Id. An ''unpredictable" test of 
reliability would not be an acceptable method for 
ensuring its satisfaction. Id. And it would need to 
t be based, in some fashion, on a traditional notion of 
*dae process,* Morrissey, 408 TJ.S. at 489, 92 S.Ct 
2593. The only definition of confrontation that can 
withstand those restrictions is the definition adopted 
by Crawford v. Washington, No judicial 
formulation can do better, and this Court need not 
try. 

This Court need not postulate those instances, 
discussed in Morrissey, in which testimonial 
evidence, not admissible at a criminal trial would 
nevertheless be admissible in a parole revocation 
hearing. As previously noted, Morrissey's 
distinction between parole revocation hearings and 
criminal prosecutions does not contemplate a 
confrontation different in kind, from Sixth 
Amendment confrontation. Perhaps this caveat 
places limits, however, cm the scope of 
confrontation required by <toe process. 
Conceivably a situation may arise in which, a 
defendant's parole is revoked and the evidence 
presented at fee hearing consists both of evidence 
for which fee defendant was not afforded an 
opportunity to confrontation as well as evidence for 
which he was afforded an opportunity to 
confrontation. Suffice it to say that when 
un-conftonted testimonial evidence comprises the 
sole basis of a decision to revoke a criminal 
defendant's parole, thereby implicating his liberty 
interest, that defendant has hc&i afforded no 
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opportunity for confrontation. As Morrissey 
expressly directs feat such a defendant be afforded, 
as a minimum requirement of due process, fee right 
to confront adverse witnesses (a practice de:5ned in 
Crawford v. Washington), a hearing void of any 
-$&& such oppoga^fty is surely constitutionally detective. 



based 



Because fee Petitioner's parole was revoked solely 
based on fee hearsay testimony of a police 
and a police report, which was also; 
exclusively on hearsay evidence, this Court finds 
feat fee Petitionees constitutional due process right 
to confrontation of adverse witnesses h^s been 
violated. 

For these reasons, the Petitioner's Habeas j Corpus 
?e&HQ& is GRANTED* Ike custodian [of this 
Defendant is ORDERED to provide him [wife a 
new hearing feat affords him his right to Confront 
and cross-examine any adverse witnesses or to 
release him from custody. 

SO ORDERED. 

354 F.Supp.2d 1, 65 Fed R. Evid. Serv. 1246 
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